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THE FUNCTION OF THE LAWYER IN ESTATE PLANNING

A

CmLs I. STONE*

to all people." Few lawyers today can justify inclusion
under a statement so sweeping. The compulsion of the times is in
the opposite direction, towards specialization. The general practitioner
is finding it increasingly difficult to keep abreast of new trends, new
decisions, new laws, and the new regulations and rulings stemming
from the mushroom growth of state and federal administrative agencies. The field of taxation has become especially complicated.
All that may be said of present complexity in the law generally is
applicable to estate planning. Inflation and an unprecedented increase
in employment and national income have multiplied the number of
individuals having at least a modest net worth and therefore the groundwork for an estate. Our staggering national debt has been accompanied
by an expanding and intricate pattern of taxation winch takes increasingly more from an increasingly greater group. From the individual's
point of view, the only interruption in this trend has been the Revenue
Act of 1948. It is probable, if not certain, that the future will bring
greater tax demands. The many who have recently acquired actual or
potential estates are finding themselves faced for the first time with
the tax and other forces which intrude upon the accumulation and
retention of estate assets.
Estate planning has been aptly described as "an individual's planning for the most beneficial transfer and transmission of property to
LL THINGS
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estate beneficiaries integrated with planning against unnecessary estate
shrinkage. Such planning involves provision for efficient and prudent
management, provision for estate liquidity sufficient to prevent unnecessary sacrifice of estate assets, provision for minimizing the costs of
administration and management, and provision for minimizing income,
gift, inheritance and estate taxation."'Estate planning richly deserves, and increasingly requires, at least
a measure of specialization. Not, however, the sort of specialization
which foretells knowing more and more about less and less, until finally
everything is known about nothing at all. The field of estate planning
is unexpectedly well rounded and satisfying. I know of no comparable
opportunity for combining on the broadest sort of base the personal,
the practical, and the purely legal phases of the relationship between
lawyer and client, or of any greater satisfaction in a job well done. The
opportunity and the challenge are too frequently overlooked.
AcQUISITION OF INFORMATION

The functions of the lawyer in estate planning may be segregated
into several more or less separate phases. His first assignment is to
assemble the pertinent facts. This may be a simple or complicated job,
depending upon the nature of the client's estate, existent and prospective. In any event, it should begin with complete data on the client,
his wife, children, grandchildren, if any, and his and his wife's next
most immediate relatives, such as parents and brothers and sisters.
Family facts should be followed with complete financial data on the
assets and liabilities of both husband and wife, and, in appropriate
instances, of intended beneficiaries. This is no time for reticence. The
lawyer should make it clear that his usefulness is dependent upon full
and frank disclosures. He should ask pointed questions. Has there been
a prior marriage? When did the divorce become final and when did the
present marriage occur? Was there a complete property settlement?
Were there any children by the prior marriage? What are the client's
prospects for having additional children? Which assets are separate
and which are community? Do any close relatives present -unusual
problems resulting from physical or mental defects or social maladjustments? What financial assistance is currently being given to adult
children, parents, or other relatives? Has the wife had any business
experience?
I Horowitz, A Practioner'sGuide to Estate Planning it Washington, 22 WASH.
L. REv. 155 (1947).
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The client's natural impulses may lead him to withhold much of this
information. A great deal of it is intimate and reticence may cause
reluctance in making disclosures. In part, it may revive memories he
would rather forget. He cannot be expected to have the lawyer's appreciation of the disruptive consequences which attend failure to terminate a prior marriage by a valid divorce and a property settlement
agreement disposing of all community assets, or to "name or provide
for" one of his children, or from misconceptions as to the nature of
ownership of property, or from failure to make specific provision for
beneficiaries who present special problems, or to leave estate assets
in competent hands. Yet this is grist for the lawyer's mill and vital to
the successful formulation of the simplest estate plan.
If business interests are included in the estate, the scope of the
inquiry must broaden. It becomes important to determine the nature
of the business activities and the client's interests in his business relationships, how business assets are valued, what arrangements, if any,
have been made for the diposition of the interests of deceased partners
or shareholders, whether life insurance is being used to meet the loss
of key men, or to fund buy and sell agreements between partners or
shareholders, and whether the business is one which may be continued
successfully after the client's death, and by whom. As the value of the
estate increases, the horizon is further widened. Taxes become an
important factor. What assets will be available for the payment of
state and federal taxes which result from .death? What lifetime gifts
have been made or are contemplated?
One question leads to another. The principal objective is a complete factual background. The surest way toward consistent success in
obtaining necessary information is the development and use of a comprehensive check list.
TENTATIVE PLAN OF DISPOSITION

Up to this point the lawyer will do well to limit the scope of his
interview to the asking of questions and the compilation of data based
on his client's answers. The next phase is expression of the client's
views on the disposition of his estate. His ideas may be incomplete,
inadequate, and in some instances unrealistic or inequitable. With a
well-rounded background of information, the lawyer can make pertinent and tactful suggestions for the solution of particular problems,
can assist effectively in outlining a sound tentative plan. One of his
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principal contributions may be to educate the client on the need for
developing a scheme of alternate beneficiaries. This is of especial
importance if a trust is involved, either living or testamentary, and
distributions are to be spread over many years. In such instances many
future contingencies must be taken into account. Provision for alternate beneficiaries is also important in the simpler plan. It is never wise
to attempt to formulate a plan which will carry out a testator's wishes
in the event his death occurs in the distant future. The emphasis
should, to the contrary, be on frequent revision. We know, however,
that events resulting in the testator's death may also occasion the death
of one or more principal beneficiaries. Such possibilities should be fully
considered and even the simple plan should be sufficiently flexible to
cover them.
Are the assets of the estate and the needs of the beneficiaries such
that an inter vivos or testamentary trust is indicated? It does not
follow from the decision that none is needed for the wife or that none
is required if both husband and wife are gone. A contingent trust for
the children should be discussed. The substantially greater flexibility
of trust administration, as compared with that under a guardianship,
will frequently call for a trust for minor children although assets are
comparatively modest. The insurance estate and the testamentary
estate should always be correlated. Particularly in the case of minor
beneficiaries, consideration should be given to integration of the
administration as well as of the distribution of the insurance and testamentary estates. This may be accomplished through parallel trust
instruments with a common trustee and express authorization for a
common administration.
Formulation of the plan includes the selection of an executor, of a
trustee if a trust is included, and of a guardian if there are minor
children. These decisions should not be made casually The issues are
frequently the individual versus the corporate executor or trustee, and
the single executor or trustee as compared with the multiple executorship or trusteeship. The appointment of a guardian for the person and
estate of minor children is an important right given by statute in
Washington to the surviving spouse. 2 The guardian of the person need
not be the same as the guardian of the estate. If minor children are
provided for under a trust, there may be no estate of consequence.
The appointment of a guardian of the person is still highly significant.
2 REM. REv. STAT.

§ 1580 [P P C.

§ 206-31].
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If there is no trust, the guardian of the estate will have duties and
responsibilities similar to those of a trustee. Again the problem of alternates should be kept in mind. If the fiduciary named is an individual
there can be no assurance he will survive to complete his duties and a
second choice should be designated.
These decisions must finally be those of the client, but the lawyer
should be prepared to discuss the pros and cons. Corporate fiduciaries
have many advantages, and I usually consider them preferable to mdividuals for trusteeships. The same factors weigh in their favor for
executorships, though the compulsion is often less strong. There can
be no hard and fast rule. Each situation should be discussed on the
basis of its own particular problems. Sentiment should not control
these decisions. A man does not necessarily do his wife a favor by
inviting her participation in the administration of his estate or his
trust. Even an executorship may tax the abilities and temperament of
the client's wife. It must be remembered, though, that the surviving
spouse has by statute in Washington the right to administer the community estate.' The solution may be to offer a joint executorship by
the wife and a corporate fiduciary and hope she will not insist on
serving alone. If-the wife is for any reason not available, the choice
may be between one or more of several adult children. Selection of a
corporate fiduciary may avoid the embarrassment of choosing between
them.
Occasionally a joint executorshlp or trusteeship may seem desirable
for reasons other than the wife's rights in the administration of community property It has been my. experience that the dual or multiple
administration should be avoided in most instances. If there are two
executors or trustees, no affirmative action can be taken unless both
concur. If there are more than two, all must join unless the will or
trust instrument specifically authorizes action by less than all. This
permits veto rule by less than a majority, unduly emphasizes the status
quo, and may lead to a negative, frustrated administration. If one of
them is a professional fiduciary, a better solution would seem to be to
give him or it final authority but require before action is taken in
specified situations that there be consultation with the wife or children
or business associate or family friend, as the case may be. I have found
that banks acting in a fiduciary capacity honor fully the spirit as well
as letter of such consultation requirements.

3 RE.

REv. STAT. § 1419 [P P C. § 209-5].
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Investment powers are especially vulnerable to the potential vices
of the dual or multiple administration. The field of investments is one
in which the skill of the bank trustee should far excel that of the individual. If the bank and the individual are to serve together, the bank
should ordinarily have sole authority with respect to investments. In
general, consider the special skills of the candidates for the job and, if
more than one is selected, do not hesitate to split responsibilities
between them, giving each sole discretion in any field in which he
excels.
Regardless of how these questions may be resolved, the executorship,
trusteeship, and guardianship, sole, dual or multiple, individual or
corporate, should be placed in the hands only of those in whose integrity the testator has unquestioned trust, and in whose judgment, experience and business competence he has complete confidence.
REFINEMENT OF THE PLAN

In the case of the larger estate, and that where business interests are
involved, the first conference may accomplish little more than a survey
of background information, the identification and organization of
problems, and the barest outline of a plan. Now it is answers to the
client's questions which are required. The lawyer will have many
problems to solve. Here is his opportunity to integrate, to weave into
a comprehensive pattern a solution to the client's most intimate and
important personal, family, and business problems. The widest opportunity is afforded for application of technical legal skill. Tax problems
abound. There is a close interrelationship of income and gift tax questions with the death tax problems more quickly identified with estate
planning.
One of the first steps in this phase of the lawyer's activity will be
an assessment of the shrinkage which may be anticipated from death
taxes, debt payment, and expenses of administration. This will require
a streamlined preview of the estate, inheritance and succession taxes
imposed by the federal and state governments. If the client owns
business interests, valuation for the purposes of measuring the impact
of these taxes will present mixed questions of law and fact. If business
insurance will figure in the estate, the possible effects of such insurance
on state and federal taxes should be carefully considered.
If the estate includes separate property having substantial value,
use of the marital deduction innovation under the Revenue Act of 1948
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should be assessed. This involves much more than a computation of
the immediate estate tax saving in the client's estate. The marital deduction is not an unmixed blessing. Especially in the larger estate,
the immediate federal estate tax saving will be substantially reduced
by the immediate increase in the state tax if, as in Washington, the
estate tax is a deduction in the computation of the state tax. Except
to the extent that immediate savings are consumed during the interval
between the client's death and that of his spouse, the immediate
saving will be further reduced by the increase in both state and federal
taxes and in expenses of administration attributable to the inclusion
of the marital deduction assets in the estate of the client's spouse.
Use of the marital deduction may be justified, if at all, only in terms
of income earned on the immediate saving over a period of many
years. The major characteristic of the marital deduction is tax deferment as often as it is tax reduction. It may result in an over-all tax
increase. Accurate guesses are impossible. The only safe procedure is
the making of careful detailed computations.
Lifetime gifts may have been made or may be indicated. Gift tax
rates remain lower than death tax rates, and substantial income tax
savings may be effected during the client's lifetime as a result of rater
vtvos gifts. All such transactions must be carefully scrutimzed to determine whether immediate objectives have been or will be accomplished, and whether certain assets, though transferred during lifetime, may be included within the shadowy and expanding confines of
the client's "tax estate," the artificial estate concept which includes,
in addition to the assets subject to testamentary disposition, insurance
proceeds, gifts in contemplation of death or intended to take effect
in possession or enjoyment at or after death, gifts where life interests
are reserved, property subject to power of appointment, and the like.
Tax considerations are of increasing significance but are not an end
in themselves. Tax saving devices should be employed only where
consistent with the ultimate purposes to be accomplished. The lawyer
should investigate and advise his client of all tax saving potentials but
should take care that tax considerations are not overemphasized. The
objective must constantly be maximum protection and benefit to the
client and the beneficiaries of his plan. When tax considerations collide, they should be consigned to a secondary role.
Preliminary death tax computations will focus a bright light on the
all-important problem of liquidity Will there be enough liquid assets
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to meet the inroads of taxes, payment of debts, expenses of administration, and desired cash bequests? The estate shrinkage potential
of the forced sale of frozen assets cannot be overemphasized. The
average businessman has most of his eggs in one basket. If greater
liquidity is required, what can be done to remedy the situation?
Here we find that the estate planner's problems are flavored by
practical as well as legal considerations. If the client's business interests are in a close corporation, recapitalization may be indicated.
An acceptable third party may be willing to invest cash for an interest
in the business. Another alternative may be a plan of orderly liquidation of either personal or business assets of a nonliquid nature, and
conversion into investments for which there is a ready market or
retention of proceeds in cash. In some instances an older client should
consider curtailing or reshaping his business operations, thereby reducing working capital requirements and investments in inventory
Frequently a solution will be found in insurance on the client's life.
Business insurance and a buy and sell agreement covering shares of
stock in a close corporation or a partnership interest may be indicated.
A buy and sell agreement may solve troublesome valuation problems
as well as producing the desired liquidity Key man insurance may
make it possible for the client's close corporation to survive the shock
of his death and protect the value of the estate's shares of stock.
Any solution to the liquidity problem which of itself increases the
tax estate and therefore the taxes for which provision must be made,
will be less than a perfect solution. Insurance on the client's life obtained and paid for with separate funds by the wife or other interested
party having an insurable interest may provide the necessary funds
without increasing the taxable estate.
Other problems of a practical nature may need attention. If a trust
is contemplated, it will be necessary to arm the trustee with the powers
and discretions necessary to a successful administration. If business
interests may be retained, the delegation of the trustee's discretionary
powers should be discussed. Further discussions may be in order concerning personnel to assume business responsibilities upon the client's
death. Valuation questions may require a more detailed examination
of the nature of the client's business, of his business records, and of
the assets of his business. These and other related subjects will call
for practical business judgment and experience as well as legal
knowledge.
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In the final development of the estate plan the lawyer will have use
for all of his tools. Especially for those of us whose business knowledge
is limited will assistance be more than welcome. Fortunately, experienced capable advisers will in many cases be available. The lawyer
properly may, and in my opinion should, in many instances, seek the
advice and counsel of the client's accountant, his insurance representative, and the fiduciary who is to act as executor or trustee. If the client
has investment counsel, he may well be added to the list. These men,
if well qualified in their respective fields, are experts in every sense
that the lawyer hopes to excel in law The lawyer who is equally well
informed in accounting, in insurance contracts, in the field of investments, and in the adnnistration of estates and trusts, is surely a rare
bird. General understanding and appreciation of the problems in these
related fields of estate planning will come to the lawyer with the years.
Even with time he can hardly hope to have equal standing in nonlegal phases with the trust man, the expert in investments, the life
underwriter, or the accountant, who has specialized in estate work.
Those men have in their own right a sound direct interest in estate
planning. This is especially true of the fiduciary, corporation or mdividual. He, in all instances, should be consulted. He can never be
required to accept sight unseen the fiduciary responsibilities tendered
him. There is no justification for exposing a client to the risk of his
refusal to serve. Particularly if he is a professional, his assistance both
practical and technical may be invaluable. The lawyer should, by all
means, give him an opportunity to join in the formulation of the plan,
or at least to second guess the lawyer's efforts before the plan is put
into final form.
Similarly the special skills of the life underwriter and the accountant
should be recognized. Insurance contracts are many and varied. The
correct type of insurance policy may provide the best possible solution
to an estate planning problem and it may well be the client's insurance
representative who provides such a solution. The accountant is an
indispensable source of information on the client's business. He can
shortcut the way to a sound analysis of business values. He will frequently be of invaluable assistance in discovering and evaluating the
client's tax practices and tax problems
A great deal of estate planning originates, and properly so, with the
trustman, the accountant, the life underwriter, or the investment
counselor. Eventually, the lawyer will have to be brought in, but a
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substantial part of the prelimnary work may already be done. If the
preliminaries have been in competent hands, much of the lawyer's time
will have been saved and he will still be in a position to exercise the
skills peculiar to his profession.
In the final analysis, the result to be obtained is the soundest, most
workable plan for the client looking toward maximum benefit to the
intended beneficiaries with a minimum of shrinkage in transit. Coordinated effort is most likely to produce a plan characterized by a
balanced well-rounded judgment. There need be no abdication of the
lawyer's own special functions in directing or sharing estate planning
work on a cooperative basis.
DRAFTING OF THE PLAN

The preparation of the legal documents by which the plan is to be
made operative is peculiarly the function of the lawyer. It is not, in
my view, one discharged by most of us with particular distinction. Wills
and trust documents are too frequently strung together casually with
little regard for details or the niceties of logical organization. Good
draftsmanship chiefly connotes the organization and delineation of a
given subject in a logical sequence which is complete as well as clear
and concise. The virtue of clarity is unquestioned. Brevity as an end
in itself will become its own undoing. Where the choice is between
brevity and either certainty of meaning or intent, or entirely adequate
coverage of the problem, the former must yield. There is an obvious
finality in the execution of an irrevocable mnter vvos trust or the death
of a testator whose will contains trust provisions. The tables are
turned and it may then be the case of "if I had more time I would
write a longer letter." Careful organization of material will of itself
eliminate most language which is actually unnecessary
It has been my experience that most of the difficult problems with
which fiduciaries are confronted arise from two sources-ambiguities
and omissions. Ambiguities stem from lack of organization and failure
to recognize the inconsistencies of overlapping provisions. Omissions
are occasioned by failure to recognize and provide a working guide
for contingencies the occurrence of which is made possible by the
over-all plan of administration and distribution.
A general outline is essential to efficient organization of a complicated trust instrument. One which I have found useful in the preparation of trust wills is as follows:
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Article I.
Article II.
Article III.
Article IV
Article V
Article VI.
Section
Section
Section
Section

Executor
Debts, Expenses, and Taxes
Family
Specific Bequests
Income Received During Probate
Trust
i. Trustee
2.
Uses and Purposes
3. Division, Allocation, and Distribution
4. Duties of Trustee and Limitations on
Powers
Section 5. Powers of Trustee
Section 6. Miscellaneous
Article VII. Guardian
As will be observed, I favor the use of captions. They will aid the
draftsman in sorting out his own thinking. They will facilitate the use
of his instrument in the administration of the estate and the trust.
Captions are equally useful for subsection headings.
Simplicity of expression will always be welcomed. The lawyer should
avoid giving credence to the predilection for paragraph long sentences
and multiple page sections and paragraphs for which his profession is
damned. Occasionally, complexities intrinsic in the subject matter will
preclude the simple presentation. In such instances it may be helpful
toward ease of understanding to use a number of subsections and to
break the long sentence into individual clauses and set them out separately in outline form.
Cross referencing is a valuable tool. It is often essential in order to
avoid ambiguity It may also be useful in the interests of brevity, in
the avoidance of unnecessary repetition. The term "except as otherwise provided herein," is frequently seen. This is evidence of a confused mental state or pure laziness, and is of little, if any, help. The
executor, the trustee, or the court will have to traverse the entire
document in his search for exceptions and may finish his journey with
little but frustration for his pains. This is labor for which the lawyer
should assume responsibility He should call his shots with particularity His weapon should be the rifle, not the shotgun.
Many wills direct the executor to effect prompt payment of all of
the testator's just debts. While no particular harm need result, literal
compliance might require premature and uneconomical selling of assets

WASHINGTON LAW REVIEW

in order to provide funds for payment. More serious consequences
involving an unintended diversion of assets, as well as liquidation under
distress conditions, may be occasioned if the testator's just debts include substantial encumbrances on real property The answer? Simply
omit the provision. It serves no useful purpose, in any event. The law
requires the executor to discharge the claims of creditors in due course.'
The trustee is frequently directed to limit his investments to those
authorized by the laws of the state of Washington, or some other
jurisdiction, for the investment of trust funds. The statutory provisions in Washington, applicable only to corporations doing a trust
business, previously took the form of a "legal list."5 In 1947 the prudent man rule, which applies to all fiduciaries, was substituted.' What
did the testator intend? Is the trustee limited to the law of the jurisdiction at the time the will was executed, as it existed at the testator's
death, or as from time to time amended during the period of the trust
administration?' A very few words will resolve this uncertainty
If care is not taken, ambiguity may result from failure to recognize
conflicts between the powers expressly given to the trustee and limitations on his powers. The prudent man rule seems a highly satisfactory
middle ground between the old legal list form of limitation on investments by the trustee and the alternative of removing all restrictions
on his investment powers. Assume that the prudent man rule is the
yardstick selected. In one sense at least it is a limitation on the
trustee's powers. By its terms the prudent man rule specifically applies
to the exchanging of trust assets as well as to investments and other
transactions.' A boiler plate provision commonly included in the list
of the trustee's powers just as clearly authorizes the trustee to exchange
trust assets, as well as sell, mortgage, lease, and encumber them, upon
such terms as may seem advisable to the trustee. Which provision
governs as to the exchange of assets, the rule of prudence or the
trustee's own unlimited discretion? Logically it would seem that the
exchange of assets should be controlled by the prudent man rule. If,
however, the trust does not spell out the overriding priority between
two such provisions, the question is one which the courts may have
to decide.
4 REM. REV. STAT.
5REM. REV. STAT.

§ 1480 [P P C. § 197-7].
§ 3255-1 et seq. [P P C. § 313-1 et seq.].

6 REM. REV. STAT. § 3255-10a et seq. (Supp.
See REM. REv. STAT. § 3255-13, Reiner v.

1947).
Fidelity Union Trust Co., 126 N. J. E-4.
78, 8 A.(2d) 175 (1939) , reversed on other grounds, 127 N. J. Eq. 377, 13 A.(2d) 291
Cleveland
Trust Co. v. Mansfield, Ohio Ct. Comm. Pleas, 71 N. E. (2d) 287 (1945).
8
REM. REV. STAT.

§ 3255-10b (Supp. 1947)
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The marital deduction provisions of the Revenue Act of 1948 present complications which lawyers will be a long time fully digesting.'
Conditions imposed by the Act in the allowance and computation of
the marital deduction will surely produce a welter of controversy and
litigation on issues not previously pertinent to estate tax determination, z.e., the construction of various will provisions. Complete lucid
treatment of the statutory criteria for allowance of the deduction is
of first importance. The consequences of failure may be disastrous to
the estate plan. Great care should be taken to exclude from the subject
matter of the marital deduction bequest, devise or trust, terminable
interests and other nonqualifying assets of the estate. Equal thought
should be given to the advantages which may flow from the specific
inclusion of wasting assets. Attention should be focused on the effect
under the marital deduction provision of property passing outside the
will, such as insurance proceeds and the subject matter of nter vvos
gifts which are nevertheless includible in the tax estate. Unless the
gift is freed from state and federal estate, inheritance and succession
taxes, the computation of the marital deduction will be exceedingly
complicated.
A requirement of the marital deduction trust is that the surviving
spouse be entitled for life to all of the income from the corpus.1 0 The
administrative boiler plate provisions of the trust should be sifted
to insure that the trustee is not authorized in any situation to withhold any part of the income. Provisions limiting distribution to "net"
income, spendthrift clauses, and discretions to the trustee to make all
decisions between principal and income, should be viewed with suspicion and the latest estate tax law, regulations and decisions, should
be consulted, compared and evaluated. It is common to authorize the
trustee in making income distributions to "expend for" instead of
"paying to" minor beneficiaries. I have frequently expanded this
authority to cover all beneficiaries on the theory that adults, as well
as minors, may be improvident or even incompetent, and that the
trustee's discretion is preferable, on occasion, to that of the beneficiary
This could cast doubt on the validity of the marital deduction trust.
All of these hazards can be eliminated by separate provisos or a general
catch-all to the effect that no directions, discretions, authorizations or
powers given the trustee shall in any way impinge on the surviving
0 See I. R. C. § 812 (e).
20 I.R. C. § 812(e) (1) (F).
22 See T. D. 5699, approved May 13, 1949.
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spouse's right to all of the income as required under the present law
The conscientious architect of any complicated pattern of distribution to trust beneficiaries may be haunted by the fear of defects or
omissions in his chain of successive beneficiaries. The testing of such
patterns is tedious but necessary to the success of the plan. Is provision made for all contingencies? There seems only one solution, to
take each trust or portion thereof, and each beneficiary, and consider
each pertinent contingency or group of contingencies which may occur
during each successive phase of the trust administration.
Some comfort may be derived from a catch-all provision using the
family of a brother or sister, the statute of distribution, or charities,
as alternative recipients in the event of a failure of beneficiaries under
the principal plan. The rule against perpetuities is a potential threat
to the validity of a surprisingly large percentage of trust plans. The
consequences of violation are so serious and uncertain, and it is so
frequently difficult to determine with certainty whether the rule may
apply, that I make treatment of this problem almost standard practice. Violations of the rule may easily be avoided by an overriding
provision of general application directing termination of the trust and
distribution to the income beneficiaries one day earlier than twentyone years after the death of the last to die among the beneficiaries
alive at the inception of the trust.
Other technical administrative problems frequently escape deserved
attention. In some instances one of the assets distributed to a bank
trustee will be shares of stock issued by the bank. The trustee may in
all good faith consider such shares a desirable form of investment and
favor their retention. This, however, smacks of self-dealing and if
improper the trustee will be subject to surcharge in the event of a
decline in value.' 2 It is probable that the trustee will be protected in
retaining shares of its own stock by language commonly employed
authorizing the trustee to retain any asset distributed to it in the form
received. Statutory provisions on the retention of assets may also
supply the necessary protection." The trustee will be on much safer
ground if the trust instrument specifically authorizes retention of
shares of its own stock. If the trustor prefers the contrary, he should
certainly express himself on the subject.
12 See City Bank Farmers Trust Co. v. Cannon, 291 N. Y. 125, 51 N. E. (2d) 674
(1943), Scott, Retention of its own shares by a Corporate Trustee (1944) 57 HARv.
L. REv. 601.
13 See REM. Rav. STAT. § 3255-11 (Supp. 1947).
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A familiar rule applicable to fiduciaries in general is that which
prohibits the delegation of discretionary, as distinguished from rmnstenal, powers. What is discretionary and what is ministerial is sometimes difficult of determination. There is no doubt that discretionary
powers are involved in the giving of a general proxy for the voting of
shares of stock, or that a trustee will find it exceedingly difficult, if
not impossible, to continue the operation of the trustor's business without delegating discretionary authority If the trustee is not clearly
authorized to delegate discretionary powers m such instances, he may
be forced, in self protection, to sell the offending asset and reinvest
the proceeds under circumstances where the interests of beneficiaries
would best be served by retention. Standard provisions on powers
given to the trustee provide a convenient vehicle for solving these
problems by expressly authorizing- delegations necessary to carry out
the wishes of the trustor without exposure to the trustee.
Many practical problems which arise in trust administrations have
to do with the distribution of income. A, an income beneficiary, dies.
The trust provides for the substitution of B as income beneficiary, or
for the distribution of corpus to B. What interest, if any, does A's
personal representative have in (a) income received by the trustee
subsequent to the last income distribution to A and actually in the
hands of the trustee at A's death, and (b) income received by the
trustee after A's death to the extent attributable to the period prior to
A's death? The trust instrument contains no specific provision in point.
There is no controllig statute in Washington and no decision on all
fours by the Washington Supreme Court. "4 This is the stuff of which
lawsuits are made. As always, the trustee is in the middie. He can't
win but he can lose. He may look to the law of other jurisdictions and
achieve minimum certainty as to his correct course of conduct. At best
he may make an enemy
There is no wealth of authority from other jurisdictions on questions of income between successive beneficiaries. However, in the
absence of either a contrary rule of law, or of evidence of contrary
intent of the trustor, the general rule in other jurisdictions appears to
be that a beneficiary who is entitled to receive income until the happening of a given event is entitled to have distributed to him not only
accumulated income in the hands of the trustee at the time the event
occurs, but also (a) stock dividends declared prior to the happening
14 See Kirwm v. Hall, 169 Wash. 501, 14 P. (2d) 62 (1932), Seattle-First National
Bank v. Brott, 15 Wn.(2d) 177, 130 P.(2d) 363 (1942).
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of the event but received by the trustee at a later date, and (b) income received at a later date from assets such as bonds and pronissory notes to the extent that it represents earnings prior to the happenmg of the event." The concept of accruals is not, under the general
rule, applied for the benefit of the prior beneficiary as to stock dividends declared subsequent to the happening of the event, or to rents
or annunities, even though identified in whole or in part with periods
prior to the happening of the event. At best the application of a rule
of construction, thinly rationalized as expressive of the true intent of
the trustor where actually no intent existed, is a poor substitute for
recognition of the problem in the drafting stage, and a direct statement of the trustor's conscious decision.
A somewhat similar question may arise if one of the trust assets is
a commercial building property The contestants are the income beneficiary and the remaindermen. Is the trustee authorized or obligated to
withhold a portion of rents from the income beneficiary and establish
a depreciation or obsolescence fund for the benefit of the remaindermen? The Washington Supreme Court has recently had occasion to
rule on such a problem and held for the life tenant." Of course, the
"intent" of the trustor will control. Excellent, if an expression of
such an intent can be found. If clearly expressed, there will be no
need for resort to the courts. If clearly expressed, the trustee and the
beneficiary will know that the trustor considered the question and did
not let the issue go by default. There will be no room for the bitterness
engendered by the conviction that if the trustor had recognized the
problem he would have directed a different result.
What are the rights of income beneficiaries with respect to income
received during the probate administration and distributed by the
executor to the trustee? Are these funds principal or income in the
hands of the trustee? There is less uncertainty here. The rule of law
is more clearly established and the policy justification more apparent.
In the absence of evidence of contrary intent, income beneficiaries are
entitled to income from the date of death, not merely from the inception of the trust administration."' But what is evidence of contrary
15 In re Hoyt, 101 N. Y. S. 557 (1906) , Union Safe Deposit & Trust Co. v. Dudley,
104 Me. 297, 72 Ati. 166 (1908), Welch v. Apthorp, 203 Mass. 249, 89 N. E. 432
(1909), Kahn v. Wells Fargo Bank & Trust Co., 137 Cal. App. 775, 27 P.(2d) 672
(1933), Bankers Trust Co. of New York v. Lobdell, 116 N. J. Eq. 363, 173 Atl. 918
1934) , 4 BOGaRT, TRUSTS § 816 (1935) , 2 ScoTT, TRUSTS §§ 236, 238 (1935), RESTATEMENT, TRUSTS § 235 (1935).
1s Chapin v. Collard, 29 Wn.(2d) 788, 189 P.(2d) 642 (1948).
17 Davis v. Brown, 112 Wash. 121, 191 Pac. 1098 (1920).
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intent? How can there be certainty that the trustor's wishes are being
fulfilled if the instrument is barren of specific instructions?
The Washington Probate Code contains broad nonintervention will
provisions which are practically sus generms"s These statutory provisions are not, however, all inclusive. We know that the executor with
only naked nonintervention powers is without authority to exchange
assets of the estate." It appears probable that such an executor has
no more authority in dealing with assets of the estate than has an
ordinary executor or administrator acting pursuant to court authorization. Section 1494 of REM. REV STAT. was amended in 1937 to permit
the court to direct the sale or mortgaging of real estate for "such other
purposes as the court may deem right and proper," as well as for the
purpose of payig debts and obligations, expenses of adininstration,
taxes, and family allowance. The similar section having reference to
personal property, REar. REv STAT. 1493, gives similar discretion to
the court. However, there is doubt that the nonintervention executor
may properly substitute his discretion for that of the court. Title compames continue to require a recital of necessity in passing on titles
transferred by nonintervention executors' deeds. Uncertainty as to
whether the nonintervention executor has authority to exchange assets
or to make sales which are advantageous but otherwise unnecessary,
or to continue a going business, may be resolved by appropriate language in the will. The probate period may be extended over a period
of years due to tax problems or other complications. If the executor
is authorized to make sales not required for payment of estate
obligations, it is logical that he be authorized to reinvest the proceeds.
The liquidity problem suggests that his powers be further expanded
to permit borrowing and the encumbering of assets. If the will contams a trust, these added powers can be vested in the executor by
incorporation through a simple reference to the powers, duties and
limitations on powers of the trustee.
Substantial income tax savings can often be realized through.recognition of the estate as an income tax paying entity separate from the
surviving spouse. While there are no decisions in point, it would seem
that the Washington nonintervention executor is, as such, authorized
to distribute to the surviving spouse so much of the income received
during probate as is attributable to the surviving spouse's one-half
interest in community assets of the estate, subject only to assurance
18 RElm. REv. STAT. § 1462 et seq. [P P C. § 210-1 et seq.].
19

Hutchings v. Fanshner, 132 Wash. 5,231 Pac. 14 (1924).
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that appropriate provision is otherwise made for all estate obligations
and approval of the Inheritance Tax Division of the Washington State
Tax Commission as required by REM. Supp 1945, Section 11201, and
REM. Supp 1947, Section 11202-in. Such distributions, if timely,
should result in a splitting of income tax liability with savings similar
to those available prior to death. Whether the nonintervention executor, without specific authorization, may take the next step and further
dilute over-all income tax liability by distributing income attributable
to the decedent's separate property or his one-half of the community
property, is also an open question and one as to which greater doubt
exists. All such uncertainties may be resolved by an express authorization to the executor permitting (it would not seem that the provision
should be mandatory) such income distributions.
In drafting such a clause consideration should be given to an estate
tax problem relating to family allowance."0 Estate tax law and regulations do not contain a family allowance deduction limitation such as
appears in the Washington Inheritance Tax Code,21 and the family
allowance deduction has been a means for substantially reducing estate
tax liability Of late, Treasury Department agents auditing estate tax
returns have, in addition to the imposition of an arbitrary fifteen
months limitation on the family allowance deduction, disallowed the
deduction entirely to the extent it has been duplicated by income distributions during probate. It is generally considered, under Washington
law, that family allowance payments are a charge against capital assets
of the estate, and have no income tax consequence either to the estate
or the recipient. If the family allowance deduction is lost to the extent
of income distributions by the executor, the comprehensive tax saving
scheme may be seriously dislocated. Although the Treasury Department's procedure is subject to serious question, the practical solution
may be either to delete the income during probate provision, or to
provide that such income distributions not be in lieu of family allowance payments and that they may be made by the executor to family
allowance recipients only to the extent the family allowance payments
are in the opinion of the executor insufficient to meet a stated standard
of living.
Nonintervention powers have recently produced a wholly unexpected
income tax problem. The Treasury Department has adopted the position that where the executor or executrix is also the sole, or substan20 See REm. REv. STAT. § 1426 [P P C. § 209-19).
21 REm. Rxv. STAT. § 11201 (Supp. 1945).
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tially the only, beneficiary, the entry of an order of solvency constitutes
distribution of the estate and the termination of the estate for income
tax purposes. It is conceivable that this would reduce the over-all tax
recovery by the government. Precisely the opposite will normally occur
if the beneficiary has any substantial amount of income in addition to
that from estate assets. I believe the Treasury Department will eventually be forced to abandon the unadorned proposition that the probate administration necessarily terminates with the vesting of the
executor-beneficiary's nonintervention powers, an event which conceivably can occur on the same day the will is admitted to probate. 2
For the present the important considerations are that the contention
is being asserted, and that there has as yet been no court test. Caution
suggests that nonintervention powers not be invoked, or, if an order
of solvency is taken, that scrupulous segregation of estate assets be
maintained and that every opportunity be taken to evidence complete
recognition by the executor in all his dealings that his only ownership
of such assets is in his fiduciary capacity
Prime evidence that there is room for improvement in the lawyer's
work in planning estates and in drafting estate document' is found in
the well worn phrase to which courts so frequently resort: "The intention of the testator is to be determined from the four corners of the
will." I do not suggest that all wills and trust documents, or any such
instrument, can be made perfect. Contingencies will arise from time to
time which the most ingemous mind will fail to anticipate. Lawyers
will do well and raise the general level of their contribution mightily if
they make adequate disposition of all problems which experience shows
can be reasonably anticipated. Still there is little excuse for need to
examine all of the four corners. In a trust will it seems reasonable to
expect that all provisions having bearing on the trust administration
will be in one place. If the question is as to a power and discretion of
the executor or trustee, reference to a section on that general subject
should be sufficient. If the testator has limited the particular power
or discretion, reference to the pertinent limitation should be easily
found in a group of such provisions. All that is necessary to determine
the benefits intended for any particular beneficiary should be found
in one place in a section on the uses and purposes of the trust.
The aim and purpose of the draftsman should always be as much
to avoid controversy as to insure the intended result. This concept
22 R s.

Rxv. STAT. § 11202-in (Supp. 1947).
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should have even greater force in the implementation of estate plans.
Nothing is more bitter than a family dispute, and nothing could be
more inconsistent with the spirit and purpose of estate planning than
to have family schisms develop from an avoidable defect in the plan.
The expense of controversy will further defeat the plan. Problems of
intention and construction are to some extent occasioned in Washington by the fact that the development of the Pacific Northwest is
comparatively recent, and we are only beginning to establish the
volume of estates which will bring before the Washington Supreme
Court for the first time problems which have long since received the
attention of the courts of older states. It has been suggested that many
of the stock provisions affecting trust administrations be made the
subject of statutory rules to be operative unless inconsistent with the
terms of the trust instrument. 8 This would make possible the elirmnation of much language and permit much briefer trust documents.
Until such action is taken, the better approach will continue to be the
detailed treatment of administrative problems as well as dispositive
provisions. Even when definite rules of conduct are established by the
court or the legislature, this approach will far better insure development of actual intent on the part of the trustor and administration of
the trust in accordance with his considered decisions.

23 Horowitz, A Practitioner'sGuide to Estate Planning in Washington, Part 11
23 WASH. L. REv. 17, 41.

